National Geographic against Normative Template for Marketer-Consumer Communications

Summary

National Geographic describes itself as follows:  "Founded in 1888, the National Geographic Society is one of the world's largest nonprofit scientific and educational organizations. Our mission is to increase and diffuse geographic knowledge while promoting the conservation of the world's cultural, historical and natural resources".  It operates what appears to be a reasonably substantial consumer Internet commerce site. 

The web-site evidences something of a split personality.  On the one hand, there is a Terms of Service page, accessible from the organisation's home-page but not the Shop sub-site, is legalistic and arrogant.  For example, the organisation refuses to let consumers place reliance on descriptions of goods, and denies all warranties and liabilities, even "merchantability and fitness for a particular purpose" (which are fundamental requirements of contract law).  Prior versions of the Terms are not accessible, and the organisation asserts the right to change any Term without notice, and to apply the change retrospectively to prior transactions.  The applicable law is declared to be that of the District of Columbia – which would be inconvenient for Canadian and "international" customers, and perhaps even for many U.S. residents.

The Shop sub-site, on the other hand, is not only pleasantly-presented and usable, it also presents a friendly face from a legal perspective.  In part, however, this is achieved by making only some of the Terms accessible.  However, a few of the extremist positions adopted in the Terms of Service are quite possibly negated by representations provided in the more specific Terms.  In particular, the Returns & Exchanges page says "If for any reason your purchase does not satisfy you, simply return the item for a prompt, full refund or exchange".  It is likely that many more would be overturned by a court, but only if a consumer had the considerable money, time, expertise, energy and commitment to pursue the organisation through arbitration and the lower courts to reach a sufficient level of court to gain redress and force the expression of more reasonable Terms.

Information

•
Corporate Identity and Location

The Contact Us page provides mail, phone, fax and web-form details, but no email-addresses.

•
The Goods or Services

-
appropriate description

No assurances whatsoever.  The Terms of Service state that "The Site and all material and information posted on it is provided to you "as is" without any warranties. You agree that you must evaluate and bear all risks associated with use of the Site, including those risks associated with reliance on the accuracy, thoroughness, or utility of any Content."

-
safety-related information

-
any constraints on sale

The Shipping Information page states that "We regret that licensing restrictions prohibit us from shipping our video/DVD products outside the U.S. and Canada. Overseas customers, please check your local video centers for our products.  In addition some products are unable to be shipped outside the U.S. or to P.O. boxes because of their size. In each case, the product information will list any shipping restrictions on that item"

-
any constraints on use

•
The Delivery Process

-
order tracking

An Order Status page is provided, which appears to require all of Order Number, Zip Code (although it is unclear whether that is the Zip Code of the billing address or the delivery address) and Last Name (although it is not clear whether that is the name of the purchaser or the person to whom the goods are to be delivered).

•
Accessibility of Terms of Contract

The footer includes a link called Customer Service.  That provides no text, but further links to pages called Returns and Exchanges, Ordering & Purchasing and Shipping Information.  These provide a limited amount of information on Terms.

There is also a page called Privacy & Security, but it appears not to address Security except in the sense of security of personal data.  Privacy is assessed separately.

The Terms are not comprehensive, and there appears to be no ability to extract and store a consolidated set of the terms applicable to a transaction.

The ordering process was not carried through, and it is possible that additional, more comprehensive Terms may be made available later in the process.  That doesn't help consumers who want to assess the business' trustworthiness.

On reverting to the organisation's home-page, I discovered a Terms of Service link in the footer.  This is not visible from within the Shop site.  It addresses all kind of use of the site, and some of its provisions need to be read in conjunction with the specific-terms in order to understand the full Terms applicable to transactions.

-
after transacting

-
long-term, version-numbered and dated

Terms of Service contain:

-
The Terms of Service states "The Terms were last updated on 1 September 2003".  The detailed pages contain no date of applicability and no version-number.  The 'Privacy Policy Highlights' page (assessed separately) contains the words "Updated April 2005", and the comprehensive privacy policy contains "This policy was last updated April 21, 2005"

-
no indication of whether and when changes have been made

-
no link back to previous versions or differences between versions

•
Completeness of Conditions

The Terms of Service purport to be complete:  "These Terms and any other operating rules or terms currently posted on the Site constitute the entire agreement between National Geographic and the users of the Site"

•
Clarity of Conditions:

Very little information available

-
price

-
payment

-
security

-
retraction or termination of contract

-
warranties and guarantees

The Terms of Service state that "NATIONAL GEOGRAPHIC EXPRESSLY DISCLAIMS ALL WARRANTIES, EXPRESS OR IMPLIED, OF ANY KIND WITH RESPECT TO GOODS AND SERVICES SOLD ON OR THROUGH THE SITE, INCLUDING BUT NOT LIMITED TO, MERCHANTABILITY, AND FITNESS FOR A PARTICULAR PURPOSE. You agree that National Geographic's sole and exclusive maximum liability arising from any product or service sold on the Site shall be the price of the product ordered"

-
any after-sales service

-
contingent liabilities

•
Ability to Switch to Phone, Fax or Mail

Yes

•
Acknowledgement / Confirmation of Transaction

There appears to be no mention of one;  but "If there are any problems with your order, you will receive an e-mail from us with further details"

-
at user's option (i.e. email-address not mandatory)

The Ordering and Purchasing page states that provision of an email-address is mandatory for web-based ordering:  "We require an e-mail address and a phone number for the person who places an order, so that we can notify you of any problems that might occur. We require a phone number for the person to whom we are shipping an order so we can ensure proper delivery of the package"

•
Legal Context

The Terms of Service state that "Any and all disputes, with the exception of copyright claims, arising out of, under or in connection with this Agreement, including without limitation, its validity, interpretation, performance, or breach, shall be settled by final and binding arbitration in Washington, D.C., pursuant to the rules of the American Arbitration Association".

"This agreement, its validity and effect, shall be interpreted under and governed by the laws of the District of Columbia, without regard to its conflict of laws provisions, and you agree that the arbitrators shall award all costs of arbitration, including reasonable attorneys' fees plus legal rate-of-interest, to the successful party".

The Ordering and Shipping Information pages make clear that customers are serviced not only in the U.S., but also in Canada and "internationally"/"elsewhere".  So customers outside the U.S. are inconvenienced, and possibly also many within the U.S.

Conditions

•
Appropriate Undertakings re Product Quality

Strenuous denial.  The Terms of Service state that "The Site and all material and information posted on it is provided to you "as is" without any warranties. You agree that you must evaluate and bear all risks associated with use of the Site, including those risks associated with reliance on the accuracy, thoroughness, or utility of any Content."

On  the other hand, the Returns & Exchanges page says "If for any reason your purchase does not satisfy you, simply return the item for a prompt, full refund or exchange"

•
Appropriate Undertakings re Fulfilment Quality

Strenuous denial.  The Terms of Service state that "The Site and all material and information posted on it is provided to you "as is" without any warranties. You agree that you must evaluate and bear all risks associated with use of the Site, including those risks associated with reliance on the accuracy, thoroughness, or utility of any Content."

On  the other hand, the Returns & Exchanges page says "If for any reason your purchase does not satisfy you, simply return the item for a prompt, full refund or exchange"

•
Appropriate Conditions re Contingent Liabilities

Strenuous denial.  The Terms of Service state that "The Site and all material and information posted on it is provided to you "as is" without any warranties. You agree that you must evaluate and bear all risks associated with use of the Site, including those risks associated with reliance on the accuracy, thoroughness, or utility of any Content."

On  the other hand, the Returns & Exchanges page says "If for any reason your purchase does not satisfy you, simply return the item for a prompt, full refund or exchange"

•
Appropriate Conditions re Return and Refund/Credit

Clear and straightforward on a nested but readily-findable page:  "If for any reason your purchase does not satisfy you, simply return the item for a prompt, full refund or exchange. Send to the address below. Please include the packing slip that came with your item or a note with your name, address, and reason for the return. Once we have received your package, we'll send you a replacement or a full merchandise refund"

Security

Limited information is apparent.

•
Funds

•
Payment-Related Data, in particular credit-card details

The Checkout process automatically switches to https, and an assurance of secure data transmission is given on the opening page (although only on the opening page, and it appears not to be possible to navigate back to it)

•
Personal Data

A separate Privacy Policy exists, which is addressed in a separate study.

•
Pseudonymity

An E-mail Address is required – although the Checkout Page states "(must be accurate for us to send your order confirmation)", which creates the possibility that it may be feasible to avoid yielding up one's email-address, in return for foregoing an order confirmation

Payment for web-based purchasing appears to be by credit-card only.  If so, this represents effective denial of pseudonymity.

•
Malware

Choice

•
Flexibility of Terms

None apparent.

•
Notice of Changes to Terms

None:  The Terms of Service say "National Geographic reserves the right to change the Terms at any time without prior notice. Your continued access or use of the Site after such changes indicates your acceptance of the Terms as modified. It is your responsibility to review the Terms regularly".

Further, the organisation purports to have the right to unilaterally change the Terms applicable to existing contracts, simply by changing words on their web-site:  "These Terms and any other operating rules or terms currently posted on the Site ... supersede all previous written or oral agreements between the parties with respect to such subject matter"

•
Negotiability of Changes to Terms

None apparent.

Consent (not opt-out arrangements or a fixed condition of contract)
•
re the transaction

-
clarity of the point of contract

Not tested.

•
re data collection and usage

Recourse

•
Enquiry and Complaints Process

-
accessibility

The Contact Us page provides address, phone-number, fax and web-form, but no email-addresses. 

-
copy to consumer's email-archive

-
responsiveness to enquiry or complaint

-
acknowledgement

Not tested.

-
resolution

Not tested.

•
Restitution

-
product quality shortfalls

-
own products and services

-
third-party products and services

-
fulfilment quality shortfalls

-
payment errors

•
External Complaints Mechanisms

-
information provided about them

No evidence of any information.

-
prompt and appropriate communications with regulators

No evidence of any undertakings in that regard.

Redress

•
Law (not mere 'self-regulation')

The site does not make clear what laws apply.  

•
Enforcement Accessibility

-
a jurisdiction convenient to the consumer

The Terms of Service state that "Any and all disputes, with the exception of copyright claims, arising out of, under or in connection with this Agreement, including without limitation, its validity, interpretation, performance, or breach, shall be settled by final and binding arbitration in Washington, D.C., pursuant to the rules of the American Arbitration Association".

The Ordering and Shipping Information pages make clear that customers are serviced not only in the U.S., but also in Canada and "internationally"/"elsewhere".  So customers outside the U.S. are inconvenienced, and possibly also many within the U.S.

-
limited formality, delay and expense

Mention of the "the rules of the American Arbitration Association" sounds positive, since it may be less problematical than the courts.

But "If National Geographic is obligated to go to court, rather than arbitration, to enforce any of its rights, you agree to reimburse National Geographic for its respective legal fees, costs, and disbursements if National Geographic is successful" has the appearance of being an onerous condition and usurping the court's role.

•
Enforcement Scope

No evidence of any information.

-
action available for restitution, costs, damages and exemplary damages

-
action available re misrepresentation

-
action available re non-compliance with undertakings

-
class action available

•
Application of the Law

